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THE STATES' RIGHTS DOCTRINE AND THE TREATY- 
MAKING POWER 

The possibility that the United States may have to face again a 
situation such as that which arose when the government of Japan 
protested at Washington against impending state legislation for limit- 
ing the right of Japanese aliens to hold land, gives renewed and 
added interest to the history of earlier contests over the authority of 
the federal government to regulate this matter by treaty. Certain 
aspects of the subject have been discussed recently in several mono- 
graphs upon the relation between the treaty-making powers of the 
United States and the reserved powers of the several states, in which 
much emphasis has been placed upon decisions of the Supreme 
Court in cases arising under treaties governing the inheritance, 
possession, and disposal of real property by aliens. 1 But compara- 
tively little has been said about the circumstances under which these 
treaties were made ; and I believe that the history of their negotia- 
tion and ratification, particularly those concluded before i860, may 
be a valuable complement to what has been written about their 
ultimate construction and application. In concluding them the presi- 
dents and the Senate actually interpreted the treaty-making clause 
of the Constitution, and their interpretation possessed an authority 
exceeded only by that of the Supreme Court. During the thirty 
years preceding the Civil War this interpretation was deflected from 
the nationalist to the states' rights position in an ever-increasing 
degree. The Senate, particularly, stood forth in its appointed place 
as the protector of the sovereign states, and went far toward recog- 
nizing the existence of wide powers effectively reserved by them 
from the treaty-making authority of the federal government. Thus, 
although a number of these treaties have been construed and applied 
since i860 by judges whose decisions reflect the spirit of nationalism 
that has prevailed during the last generation, yet they actually were 
made by statesmen who lived and worked in a different political 
atmosphere and who were in the gravest doubt about their con- 
stitutional authority to do what they since have been declared to 

1 Burr, The Treaty-Making Power of the United States and the Methods of 
its Enforcement as affecting the Police Powers of the States (Philadelphia, 1912), 
sec. IV.; Corwin, National Supremacy (New York, 1913), ch. IV., V., VI., passim; 
Tucker, Limitations on the Treaty-Making Power under the Constitution of the 
United States (Boston, 1915), ch. VI. 
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The States Rights Doctrine 567 

have done. Their history affords a new illustration of the con- 
stitutional elasticity of the American government, and at the same 
time may throw some additional light upon one of the most interest- 
ing and important of our current political problems. 

Between 1778 and i860 the United States became a party to 
forty-four treaties containing articles governing the acquisition and 
disposal of real property, situated within its boundaries, by aliens, 
citizens of the other signatories, and vice versa. 2 The regulation 
of this subject by treaty was desirable because the municipal law of 
European countries either confiscated the real and personal property 
of a deceased foreigner to the exclusion of his heirs, or subjected it 
to a heavy succession tax, 3 while the laws of the American states 
placed aliens in a somewhat similar position in regard to real estate. 
Thus, although the removal of these disabilities by treaty was for the 
general welfare, it involved the possibility of a conflict between 
federal and state authority; and the provisions of the treaties 
actually made are, to some extent, an index to the views held by the 
presidents and the Senate upon the relation between the right of 
each state exclusively to control by its own laws the descent and 
disposition of land, and the power of the federal government to 
regulate the same subject by treaty. In eight treaties aliens are 
guaranteed the right to inherit and to possess real estate as well as 
personal property on an equality with citizens. 4 The remaining 

2 A discussion of the more important of these treaties will be found in Moore, 
International Law Digest (Washington, 1906), V. 175-179; see also Davis, "Notes 
upon Foreign Treaties of the United States ", in Treaties and Conventions con- 
cluded between the United States and Other Powers (Washington, 1889), pp. 
1237-1241. 

3 Davis, "Notes upon Foreign Treaties", p. 1241. 

* Stipulations of this sort are found in treaties with France, 1778; the Nether- 
lands, 1782; Sweden, 1783; Great Britain, 1794; New Granada, 1846; Salvador, 
1850; the Argentine Republic, 1853; the Two Sicilies, 1855. Treaties and Con- 
ventions between the United States of America and Other Powers (Washington, 
1909), I. 23, 203, 471, 597; II. 1235, 1540, 1727, 1817 (cited hereafter as Treaties 
and Conventions). None of these agreements provides that the heir must sell the 
property, or may do so, within a certain time, or at any time. In cases arising 
under some of the earlier ones this was construed to mean that he might hold it 
permanently: Fairfax v. Hunter (1813), 7 Cranch 603; Chirac v. Chirac (1817), 
2 Wheaton 259; Carneal v. Banks (1825), 10 Wheaton 181. It seems to me ques- 
tionable, however, whether the treaties with the Netherlands and Sweden actually 
apply to real estate. In an opinion given in 1819 to the Secretary of State, 
Attorney-General Wirt stated that, " The sixth article of the old treaty of amity 
and commerce between the United States and Sweden is understood as applying 
to personal property only". 1 Opinions of Attorneys General 275. Both this treaty 
and the agreement with the Netherlands provide that there shall be reciprocal 
equality between aliens and citizens in the disposition of " goods and effects ". 
Evidently the Attorney-General believed that these terms did not include real 
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treaties do not put aliens on an equality with citizens, but provide 
that where they are disqualified for the inheritance of real estate 
they shall be allowed to sell the same and to withdraw the proceeds, 
without molestation or detraction, within a given period. The time 
specified varies in the different treaties, as follows : a reasonable 
time ; the time fixed by the laws of the country, or in case the laws 
actually in force may not have fixed any such time, then a reason- 
able time ; three years ; two years, with a reasonable extension ; such 
term as the laws of the state will permit ; the longest period allowed 
by the law. 5 The consular convention of 1853 with France puts 

estate. The question never was judicially decided. Corwin cites both treaties, 
without qualification, as applying to real property. National Supremacy, p. 61. 
The provision in the Jay Treaty applies only to " British subjects who now hold 
lands in the territories of the United States ", and vice versa. In that with the 
Two Sicilies the right given is qualified by the provision that the alien heir " shall 
succeed to his personal property, and either to his real estate or to the proceeds 
thereof ". 

The convention of 1800 with France has been classed with the other treaties 
mentioned as belonging to this group. Article VII., however, renews the stipula- 
tions of article XI. of the treaty of 1778 only with a proviso that makes the right 
to hold property wholly dependent upon state law. The reservation could hardly 
be expressed more clearly than in the words used, " It is agreed . . . that in case 
the laws of either of the two States should restrain strangers from the exercise 
of the rights of property with respect to real estate, such real property may be 
sold, or otherwise disposed of, to citizens ... of the country where it may be, 
and the other nation shall be at liberty to enact similar laws." Treaties and Con- 
ventions, I. 499. Corwin says, "The Treaty of 1778 with France was terminated 
by the brief hostilities of 1798, but the stipulations of Article XI. of that treaty 
were renewed in Article VII. of the temporary Convention of 1800, 'the most 
expressive of all precedents, it having passed through the hands, and received the 
approbation, of John Adams, John Marshall, Oliver Ellsworth, Thomas Jefferson, 
and James Madison, who, if anybody, should have understood the Constitution '." 
National Supremacy, pp. 78-79. The quotation is from Caleb Cushing, 8 Opinions 
of Attorneys General 415-416 (1857). 

5 Treaties with Prussia (1785, 1799, 182S), Spain (1795), Sardinia (1838), 
Hanover (1840, 1846), the Hawaiian Islands (1849) allow a reasonable time. 
Treaties and Conventions, I. 889, 895, 911; II. 160S, 1480, 1489, 1500, 1644. 
Those with Russia (1832) and Portugal (1840) allow the time fixed by the laws 
of the country, or in case the laws actually in force may not have fixed any such 
time, then a reasonable time. Ibid., II. 1457, 1518. Those with Colombia (1824), 
Central America (1825), the Hanseatic Republics (1827), Chile (1832), Switzer- 
land (1847), Guatemala (1849), Venezuela (1836), Peru-Bolivia (1836), Ecuador 
(1839) allow three years. Ibid., I. 163, 174, 295, 424, 864, 903; II. 1377, 1763, 
1834. In the last three treaties named the states seem to have been left free to 
levy any detraction they might choose by the provision that the proceeds of the 
sale of property might be withdrawn, " without molestation, nor any other charges 
than those which are imposed by the laws of the country ". The conventions with 
Hesse (1844), Wurttemberg (1844), Saxony (1845), Bavaria (1845), Nassau 
(1846), and Austria-Hungary (1848) allow two years with a reasonable extension. 
Ibid., I. 34, 57, 947; II. 1231, 1610, 1893. Those with Switzerland (1850), and 
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Frenchmen on an equality with Americans in regard to both the 
possession and disposition of real and personal property under cer- 
tain conditions, which will be discussed below. 

Diversity is, perhaps, the most striking characteristic of this en- 
tire group of regulations. At one extreme are found those which 
ignore the existence of state laws governing the inheritance and dis- 
posal of land by aliens; at the other those which make foreigners 
wholly dependent upon such laws for rights of any sort in real 
property. Between these extremes state authority is recognized in 
almost every possible degree. And while there is no steady and 
uniform development from one type to the other, this recognition is 
much more frequent and complete at the end than at the beginning 
of the period. The conclusion is that in these, as in many other 
affairs of state, action was determined neither wholly by a constitu- 
tional theory, nor entirely by the political exigencies of the moment : 
for while the executive and the Senate never adopted and con- 
sistently followed any definite policy upon the question of the power 
of the federal government to regulate by treaty the inheritance and 
disposal of real property, yet in the formulation of particular treaties 
they recognized more and more the exclusive nature of the rights 
of the states. The absence of a consistent policy upon such treaties 
may, perhaps, be attributed in part to fluctuating and sharply divided 
feeling on the question. Probably to a greater degree it is to be ex- 
plained by the indifference of the Senate toward a function more or 
less routine, and the existence of a strong presumption in favor of 
the ratification in unmodified form of all treaties sent in by the 
President. Amendment was the difficult course; it would occur 
only in exceptional cases and as the result of unusual effort by those 
desiring change. Not only may this help to explain the absence of 
a fixed policy, but it furnishes reasonable grounds for attaching 
greater significance to the amendment or rejection of some agree- 
ments not in accord with the states' rights position, than to acquies- 
cence in others of the same sort. 

During the first forty-five years under the Constitution the presi- 
dents and the Senate seem to have been in agreement upon the con- 
stitutional question under discussion, for not until 1835 did the latter 
either amend or reject any treaty provision regulating the inheri- 
tance and disposal of real property. Such harmony did not exist, 
however, between the treaty-making power and the courts. In the 
early part of this period the Supreme Court repeatedly ruled that 

Brunswick and Luneburg (1854) allow such term as the laws of the state will 
permit. Ibid., I. 157; II. 1766. That with Bolivia (1858) fixes the term as the 
longest period allowed by the law. Ibid., I. 117. 
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the United States did possess authority to put aliens on a common 
footing with citizens in regard to real estate. In a series of cases 
arising under the treaties of 1778 and 1800 with France, and of 1794 
with Great Britain, Marshall and his colleagues upheld the validity 
both of the pre-constitutional agreements and of those concluded 
under the new government, even when the former granted to aliens 
the right to inherit land and hold it permanently. 6 

This position is quite in harmony with the general character of the 
court under the great Chief Justice. The presidents and the Senate, 
however, did not follow the lead so clearly given by the Federalist 
bench. Instead they proceeded in the opposite direction, for with 
the exception of the Jay Treaty no agreement was made during 
these years which granted to aliens the right to hold real estate. On 
the contrary, when the old guarantee in the treaty of 1778 with 
France was renewed in the convention of 1800 it was with explicit 
recognition of the right of each state to prohibit what had been 
granted before without reservation, and all of the other agreements 
of the period contain a similar recognition in one form or another. 
There seems here to have been a distinct divergence between the 
opinion of the Supreme Court on the constitutional question and 
the practice of that part of the government charged with making 
treaties. 7 

The underlying cause of this divergence is to be found in the 
theory of state sovereignty and states' rights which, during the first 
half of the century, became one of the dominant forces in the life 

« Fairfax v. Hunter (1813), 7 Cranch 603 ; Chirac v. Chirac (1817), 2 Wheaton 
259; Craig v. Radford ( 1 818), 3 Wheaton 594; Orr v. Hodgson (1819), 4 Wheaton 
453; Hughes v. Edwards (1824), 9 Wheaton 489; Carneal v. Banks (1825), 10 
Wheaton 181. In Carneal v. Banks, for instance, the court declared, " The alleged 
alienage of Lacassaign constitutes no objection [to the validity of the title]. 
Had the fact been proved, this court decided, in the case of Chirac v. Chirac 
(reported in 2 Wheat. Rep., 259), that the treaty of 1778, between the United 
States and France, secures to the citizens and subjects of either power the privi- 
lege of holding lands in the territory of the other." 10 Wheaton 189. 

t The growing opposition to the position of Marshall and his associates is 
nowhere more clearly expressed than in an opinion given to the Secretary of 
State in 1819 by Attorney-General William Wirt, who stated that, "an alien can, 
in the United States, inherit, with the faculty of carrying away and alienating, 
every species of personal property, without being liable to any jus detractus. But 
he cannot inherit real or fast property at all : nor is there any power in the gen- 
eral government, as I conceive, to alter, either by law or treaty, the provisions 
of the particular States in this respect." 1 Opinions of Attorneys General 275. 
On the other hand, in 1831 Edward Livingston, secretary of state, informed the 
Russian charge d'affaires that the power in question did appertain to the federal 
government. Moore, International Law Digest, V. 177, quoting MS. Notes to 
Foreign Legations, IV. 396. It is to be noted, however, that the power was most 
cautiously used in the Russian treaty, which was then under discussion. 
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of the United States. The conflict which the dogma engendered 
affected successively Congress, the presidents, and the courts. But 
the supreme federal tribunal responded to the movement far more 
slowly than did the political departments of government ; until 1835- 
1837 the court remained as nationalist as was Marshall himself. 8 
On the other hand, as the one arena in which the proponents of the 
doctrine faced no numerical odds, as the institutional guarantee of 
state integrity, the Senate early became the very centre of the strug- 
gle. It is but reasonable, then, to suppose that in many instances 
it must have exercised its control over treaty-making in the spirit of 
this contest, particularly when acting upon treaties which so directly 
involved the question of states' rights as did those containing pro- 
visions such as have been considered. 

This control was first exercised in 1835. Early in the year pre- 
vious George de Tschann, Swiss charge d'affaires at Paris, had 
proposed to Edward Livingston, United States minister to France, 
a declaration stipulating that citizens of each country should be on 
an absolute equality with natives in the acquisition, possession, and 
disposition, by testament or otherwise, of real or personal property 
within the jurisdiction of the other, and that neither state should 
exact any duty of detraction upon the export of such property. 
After conference with President Jackson, Louis McLane, then sec- 
retary of state, instructed Livingston to enter into negotiations with 
de Tschann. " Similar stipulations with regard to the disposal of 
the property of aliens ", he wrote, " are, as you are doubtless aware, 
familiar to our diplomacy. . . . The tenth article of our recent con- 
vention with Russia is an example to which I beg leave to refer you, 
and may serve as a guide in the negotiation now proposed." 10 Thus 
Livingston was instructed to model a treaty with Switzerland upon 
the agreement which went farther than any which had yet been con- 
cluded in recognizing the right of the states to regulate the inheri- 
tance and disposal of real property. The convention was signed 
March 6, 1835, and consisted of two articles, which reproduced, 
almost literally, the provisions of article X. of the Russian treaty. 
Article II. stipulated that where the laws of a state or canton con- 
stituted alienage a bar to the possession of real property, the alien 

8 In this period of three years Marshall was replaced by Taney, and four 
new associate justices came to the bench. 

9 Edward Livingston to Louis McLane, February 13, 1834, MS. State Depart- 
ment, Bureau of Indexes and Archives, Despatches, France, XVII,, no. 25 ; George 
de Tschann to Edward Livingston, February 10, 1834, ibid. The manuscript des- 
patches, instructions, and notes cited below are to be found in this bureau. 

10 Louis McLane to Edward Livingston, April 30, 1834, MS. Instructions, 
France, XIV., no. 20. 
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heir should be " allowed the term prescribed by the laws of the said 
State or Canton ", or " if no such term shall be prescribed a reason- 
able time to dispose of such property ", and to export the proceeds 
without paying any other charges than those to which a native would 
be liable. 11 

The fate of the treaty is revealed by correspondence between 
the successors of McLane and Livingston. In January, 1838, Lewis 
Cass, then minister to France, forwarded to John Forsyth, secretary 
of state, a note from de Tschann inquiring into the matter. The 
letters throw an interesting light upon American diplomatic methods, 
or lack of them, in that day. Cass wrote : 

I am entirely uninformed as to the arrangement entered into between 
Mr. Livingston and M. de Tschann, or why it was not ratified. I have 
told Mr. de Tschann that I have no authority to act upon this subject, 
but that I would refer the matter to the State Department. 

P. S. May I ask to be informed as to the grounds of the objection 
of the Convention negociated by Mr. Livingston that I may communi- 
cate them to Mr. de Tschann? I understand that neither he nor the 
Swiss Government has received any information upon the subject, and 
a proper comity would seem to require some communication should be 
made to them. 12 

The ignorance of the existence of the treaty on the part of the 
American minister and of its fate on the part of the Swiss charge, 
was terminated eight months later. Early in September Forsyth 
wrote to Cass informing him of its rejection by the Senate two years 
previously, and adding, 

The grounds of this decision are not officially known to me, and it would 
be useless now to enter into speculation concerning them. It is, however, 
understood that the vote of rejection was carried by such a majority 
as to render it hopeless that any agreement containing like stipulations 
would, upon presentation, meet a different fate. 

He further declared that, should the sentiments of his constitutional 
advisers change, the President would be glad to reopen the matter. 13 
The rejection of the treaty was, indeed, a decisive one, the vote, 
twenty-three to fourteen, being almost a reversal of the two-thirds 
majority required for ratification. The vote itself is not without 
interest. The yeas were almost exclusively those of northern Demo- 
crats, Daniel Webster and Goldsborough of Maryland being the 

11 MS., State Department, Bureau of Rolls and Library, Unperfected Trea- 
ties, M3. 

12 Lewis Cass to John Forsyth, January 27, 1838, MS. Despatches, France, 
XXVIII. 

is John Forsyth to Lewis Cass, September 3, 1838, MS. Instructions, France, 
XIV., no. 25. 
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only Whigs to support ratification. On the other hand, six southern 
and two northern Democrats joined with the Whigs in defeating the 
treaty. 14 If it be conceded that the issue was joined on the states' 
rights question this division seems perfectly natural. And it is ex- 
tremely difficult to imagine any other reason for the rejection of the 
treaty, particularly by such a division. As McLane had observed, 
such stipulations were familiar to our diplomacy ; indeed, they ap- 
peared in fourteen treaties which had been concluded since 1789. 
There is abundant evidence of the existence of a real need for such 
an agreement with Switzerland, and the correspondence shows that 
both Jackson and Van Buren desired to conclude one. On the other 
hand, why should the Senate reject a treaty with Switzerland upon 
these grounds, and at almost the same time consent to the ratification 
of treaties with other countries containing similar stipulations? 15 
Perhaps, as Secretary Forsyth remarked in 1838, it would be useless 
now to enter into speculation concerning the reasons for such appar- 
ent inconsistency. This much may be noted, however, that in the 
other cases the provisions regulating the inheritance and disposal 
of property comprise only one article in general treaties covering a 
wide range of subjects, and of great value to the nation, while the 
sole purpose of the rejected Swiss treaty was to settle this one 
question. The difference is one that may well have affected the 
action of the Senate. The subsequent course of the Senate and of 
the President in concluding treaties with Switzerland containing 
stipulations of this sort exhibits the same want of consistency and is 
of even greater interest in general study of the subject. 

A more immediate instance of positive senatorial action upon an 
agreement of this type is afforded by the amendment of the treaty 
of 1845 with Bavaria. This is one of six treaties regulating prop- 
erty rights negotiated with the German states by Henry Wheaton. 18 
Of these agreements four were accepted by the Senate as negotiated, 
that with Bavaria was amended to make one of its provisions apply 
to personal property only, and that with Electoral Hesse never was 

1* Journal of the Executive Proceedings of the Senate of the United States of 
America, IV. 559 (cited hereafter as Sen. Ex. Journ.). 

1 5 Russia, 1832; Venezuela, 1836; Peru-Bolivia, 1836; Sardinia, 1838. 

is Almost a decade earlier Wheaton had been instructed to endeavor to con- 
clude such agreements. Upon the rejection of the Swiss treaty of 1836 these 
instructions were countermanded. But the seventh article of the treaty of 1840 
with Hanover contains practically the same provisions as those rejected in 1836. 
When it passed the Senate, Wheaton suggested that he be empowered to nego- 
tiate conventions with Saxony, Bavaria, Wurttemberg, Electoral Hesse, and the 
Grand Duchy of Hesse. Nassau was subsequently added. Henry Wheaton to 
H. S. Legare, June 14, 1843, MS. Despatches, Prussia, III., no. 226. 

AM. HIST. REV., VOL. XXII. — 37. 
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acted upon at all." The amendment of the Bavarian treaty seems 
to have been merely the rectification of a clerical error on the part of 
the American negotiator. The second article of each of theWheaton 
conventions fixes the period during which the alien heirs of real 
estate may dispose of such property in those states whose laws will 
not permit them permanently to hold it. In every agreement ex- 
cept that with Bavaria the third article puts aliens upon precisely 
the same footing as natives in the acquisition and disposal of per- 
sonal property. In the third article of the Bavarian treaty the words 
" real and " preceded the words " personal property ". The effect 
of such a provision would be to render nugatory the preceding article 
and to make its inclusion in the treaty an absurdity. It seems ob- 
vious that the two words crept in through carelessness, perhaps in 
preparing the formal draft. This view is supported by a statement 
of Wheaton himself. 18 Upon motion of Senator Huger of the Com- 
mittee on Foreign Relations, the Senate, by unanimous consent, re- 
solved to strike out the words " real and ", and then unanimously 
voted to advise and consent to the ratification of the treaty. 19 

In 1847 a second convention regulating property rights was ne- 

17 James Buchanan to Andrew J. Donelson, October 12, 1847, MS. Instruc- 
tions, Prussia, XIV., no. 12 ; see also Sen. Ex. Journ., VII. 140, 167. This con- 
vention does not differ in any material manner from the other agreements which 
were approved by the Senate. Buchanan declared that the State Department did 
not know why the Senate had failed to act upon it. 

is Henry Wheaton to J. C. Calhoun, January 21, 184s, MS. Despatches, Prussia, 
III. (Wheaton), no. 257. 

is Sen. Ex. Journ., VI. 446-449 ; for the course of the treaty in the Senate 
see ibid., VI. 339, 400, 429, 444. There are two curious circumstances in the sub- 
sequent history of this article. The first is found in the instructions with which 
Calhoun returned the treaty to Wheaton for the approval of the Bavarian govern- 
ment. The Secretary of State declared that, " The President would have had no 
hesitation in ratifying the Convention as it stood ; and he hopes and believes that 
the amendment will not prove a fatal objection on the part of Bavaria ". J. C. 
Calhoun to Henry Wheaton, March 27, 1845, MS. Instructions, Prussia, XIV., 
no. 68. In view of the character of the amendment which had been made, this 
statement seems hardly to be rational. It is not impossible that national politics 
rather than departmental affairs occupied the focus of attention in the mind of 
the Secretary at the moment when it was written. Such lapses have occurred 
since the days of Calhoun. But even more inexplicable is the fact that in all of 
the editions of the treaties and conventions of the United States with foreign 
powers appear the words ordered by the Senate to be stricken out. Notes afford 
the information that in the original treaty they are encircled with red ink, and 
Davis adds that they were stricken out by order of the Senate. Davis, " Notes 
upon Foreign Treaties", p. 1248. The presence of the red circle is simply ex- 
plained: examination of the originals of the treaties of this period shows that it 
was the practice of the State Department to encircle with red crayon words 
stricken out by Senate amendments. In no other instance, however, do the words 
so excised appear in the printed treaties. 
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gotiated with Switzerland, and this agreement was unanimously 
approved by the Senate. Article II. follows the form which by that 
time had been used in various treaties. It provides that where a 
citizen of Switzerland shall inherit real property in the United States 
which he may not permanently possess because of alienage, a term 
of not less than three years shall be allowed him to dispose of such 
property and to collect and withdraw the proceeds thereof without 
paying any charges other than those to which a native would be 
liable under similar circumstances. 20 The convention of 1847, how- 
ever, was solely upon the subject of property rights, and in 1850 
instructions were sent to A. Dudley Mann, special agent of the 
United States in Europe, directing him to negotiate a general treaty 
of friendship, commerce, and extradition with the Swiss confedera- 
tion. 21 Such a treaty was signed at Bern November 25, 1850. It 
was submitted to the Senate by President Fillmore in February of 
the following year with a message in which he made an absolutely 
explicit statement of his opinion that the treaty-making power had 
no constitutional authority to remove disabilities as to holding land, 
laid upon aliens by the states, and at the same time suggested certain 
amendments to this agreement. The President asked that the Senate 
strike out a clause in the first article which relieved Swiss citizens 
of such disabilities by guaranteeing to them in each state the rights 
of citizens of the United States. " This is not supposed to be a power 
properly to be exercised by the President and the Senate in con- 
cluding and ratifying a treaty with a foreign state ", Fillmore ob- 
served. " The authority naturally belongs to the State within 
whose limits the land may lie." He also suggested that another 
clause of the same article, which provided that citizens of Switzer- 
land might acquire, possess, and alienate real and personal property 
in the United States, be amended so as to apply to personal prop- 
erty only. 22 

Precisely the extent to which the Senate agreed with Fillmore's 
views of the constitutional limitations upon the treaty-making power 
can hardly be established to-day. The records show, however, that 

20 Treaties and Conventions, II. 1763; the course of the convention in the 
Senate may be traced in the Sen. Ex. Journ., VII. 249, 250, 275, 397, 402. 

21 John M. Clayton to A. Dudley Mann, June 5, 1850, MS. Instructions, Special 
Missions, I. 310. The career of Mann was one of the most picturesque in the 
annals of American diplomacy. Upon a number of occasions covering a consid- 
erable period of years he was sent abroad upon confidential missions as " special 
agent" of the United States, and during the momentous years preceding 1850 he 
covered revolution-torn Europe from England to Italy as unofficial observer for 
the State Department. Most of his reports appear in the manuscript volumes 
entitled "Special Missions". 

22 Message dated February 13, 1851. Sen. Ex. Journ., VIII. 289-290. 
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the amendments suggested were adopted with but three dissenting 
votes. The Senate, in fact, went further than the President had 
requested. Fillmore had been of the opinion that the provision of 
the fifth article granting to Swiss citizens the right to dispose of 
their personal property and real estate " would be no otherwise ob- 
jectionable, if it stood by itself, than as it would seem to imply a 
power to hold that of which they are permitted to dispose ". Hence 
he did not ask that it be removed. The Senate, however, struck out 
the words, " and real ", leaving the article to apply to personal prop- 
erty only. At the same time article VI., which was of an executory 
nature, was amended to accord with the changes made in the pre- 
ceding article. 23 After a delay of six months the amended treaty 
was returned to Mann with instructions to explain the situation to 
the Swiss government and, if possible, to secure acceptance of the 
changes which had been made. 2 * Seventeen months later, February, 
1853, it was again laid before the Senate, the amendments of 1851 
as modified by the Swiss having been incorporated into the body of 
the treaty, which now was presented as a continuous draft. 25 

When the Senate had amended article V. so that it applied to 
personal property only, it had left the treaty without any provision 
regulating the inheritance and withdrawal of real property. In the 
modified draft now to be passed upon, the disposition of land was 
provided for by two paragraphs which had been added to this article. 
The first stipulated that the provisions of the article covering the 
disposition of personal property should be applicable to real estate 
in those states in which foreigners should be entitled to hold or to 
inherit land. 20 This was agreed to by the Senate without question. 
The second additional clause followed the commonly accepted form 
and provided that in those states where alien heirs could not hold 
real estate there should be " accorded to the said heir, or other suc- 
cessor, a term of not less than three years to sell" such property. 27 
After the treaty had been discussed several times it was moved to 
amend article V. by striking out all of this clause. The vote stood 
seventeen to eleven in favor of the excision, but as the twenty-eight 
members present did not constitute a quorum the matter was carried 
over. Three weeks later the motion to strike out the clause was 
replaced by one offered by Senator Mason, veteran chairman of the 

23 Sen. Ex. Journ., VIII. 289, 312, 315. 

24 Daniel Webster to A. Dudley Mann, September 25, 1851, MS. Special Mis- 
sions, I., no. 2, p. 339. 

25 Sen. Ex. Journ., IX. 25-26. 

26 Treaties and Conventions, II. 1765. 

27 MS. Treaties, no. 353 (Bureau of Rolls and Library). 
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Committee on Foreign Relations. The committee proposed to 
amend the clause by striking out the words, "a term of not less 
than three years ", and inserting in lieu thereof, " such term as the 
laws of the State or Canton will permit ". With this amendment, 
which was accepted without a division, it was unanimously resolved 
to advise and consent to the ratification of the treaty. 28 

This deliberate modification of the article is believed to indicate 
very strongly that the Senate of 1854 deemed the authority of the 
treaty-making power to regulate the inheritance and disposition of 
real property to be highly questionable. There is, moreover, the 
strongest sort of additional evidence supporting this conclusion, and 
at the same time absolutely proving that this was the position taken 
by President Pierce and his Secretary of State. In the letter of 
instruction with which Marcy returned the re-amended treaty to 
Switzerland, the Secretary declared : 

Most of our treaties, including the existing one with Switzerland 
respecting the Droit d'Anbaine, contain the stipulation, word for word, 
which has been amended in the present instance; but the Government 
of the United States has not the power to carry the stipulation practically 
into effect in such states, the number having been reduced, it is believed, 
to three or four, as withhold their assent to such a procedure. 29 

This last statement can leave no doubt that the opinion of the execu- 
tive branch of the government was that the power in question was 
reserved to the states, and was outside the sphere of the treaty- 
making power of the United States. 

Additional interest is given to the circumstances under which 
this treaty was amended by the fact that the famous case of Hauen- 
stein v. Lynham turns on the interpretation of the very clause which 
was modified by the Senate. 30 The question at issue, reduced to its 
simplest terms, may be stated thus: the treaty of 1850 guarantees to 
Swiss citizens inheriting real property in a state in which they may 
not legally hold such property the right to sell or withdraw it within 
the time allowed by the law of that state. In case the law of the 
state does not fix such term, may or may not the sale and with- 
drawal be made within a reasonable time, or at all? The Virginia 

28 Sen. Ex. Journ., IX. 25, 26, 57, 81, 234, 320, 330. 

29 W. L. Marcy to T. S. Fay, June 8, 1854, MS. Instructions, Switzerland, I. 
15, no. 12. 

30 100 U. S. 483 (1879). This case is discussed at length in Tucker, Limi- 
tations on the Treaty-Making Power, pp. 161— 165. Burr, The Treaty-Making 
Power of the United States, pp. 355, 357, and Corwin, National Supremacy, pp. 
188-190, are primarily interested not in the manner in which the court interpreted 
the treaty, but in the decision that it was efficacious if interpreted so as to apply 
to the case. 
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court of appeals declared that it could not be. 31 The Supreme Court 
of the United States reversed the decision, and finally ruled that 
the right of withdrawal existed under the treaty independently of 
state legislation. Both courts, to a considerable extent, based their 
decisions upon their respective conclusions as to what the framers 
of the treaty had intended this clause to mean. 32 

In presenting the opinion of the Virginia tribunal Judge Mon- 
cure stated that it was the belief of the court that the framers of 
the treaty had intended it to be dependent upon state legislation for 
its operation and effect. He declared this to be the plain meaning 
of the language used, and argued that if it had been desired to give 
the alien heir a right to sell the property within a reasonable time, 
even in case the state should not choose to permit it, or to prescribe 
such time, 

the term of time . . . would have been prescribed by the treaty itself, as 
had been done by the treaty between the same powers of May 4, 1848. 
, . . Why [he inquired] was not a similar provision made in the treaty 
of November 9, 1855 ? 33 Obviously because it was intended that the con- 
sent and co-operation of the state should be necessary to give effect to 
that part of the treaty. . . . May we not suppose that the framers of 
the treaty of 1855 intended to avoid the exercise of at least a doubtful 
power by omitting such a provision . . . and by inserting in its stead 
such a provision as is contained in the subsequent treaty of 1855 ? 34 

The Supreme Court, however, speaking through Justice Swayne, de- 
cided that it was clearly the intention of the framers of the treaty 
" to secure to the beneficiaries absolutely the right ' to sell said prop- 
erty ', and ' to withdraw and export the proceeds thereof without 
difficulty ' ". The terms of the clause were held to " imply clearly 
that some time, and not that none was to be allowed". It was 
further observed that if the case were to be decided under the treaty 
of 1847 there would not be a doubt as to the result, and that the 
court thought the case equally clear under the treaty of 1850. 35 

Detailed study of these two opinions affirms the judgment that 
every point in the history of the article and clause in question di- 
rectly and powerfully supports the position taken by the Virginia 

»i28 Gratton 62 (1876). 

32 Judge Moncure said, " This case, therefore depends entirely on the true 
construction of the third clause of the fifth article of the said treaty." 28 Gratton 
71. The Supreme Court declared that "The fifth article ... is the hinge of the 
controversy between the parties." 100 U. S. 485. 

58 This was the date of the proclamation of the treaty, which was signed 
November 25, 1850. It is the practice of the State Department to identify treaties 
by the date of signature. 

'< 28 Gratton 71-72. 

35 100 U. S. 483, 486-487. 
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court. Judge Moncure cites the provision of the treaty of 1847 
allowing three years for sale and withdrawal, and asks, " Why was 
not a similar provision made in the treaty of November 9, 1855?" 
The mind successively recalls that such a provision was incorporated 
into the third clause of article V. of the latter instrument ; that the 
Senate at first was inclined to reject the entire clause, but finally 
struck out this particular provision and substituted a phrase which 
fixed the time as the term permitted by the laws of the states and 
cantons ; and that in explaining this amendment to the other party 
to the treaty the executive explicitly stated that the change was made 
because " the Government of the United States has not the power to 
carry the stipulation practically into effect " in those states whose 
laws did not permit aliens to hold real estate. Consideration of 
these facts certainly raises a very strong presumption that the Vir- 
ginia jurist was right when he declared that the earlier provision 
allowing three years for the sale and withdrawal of real estate was 
changed " because it was intended that the consent and co-operation 
of the state should be necessary to give effect to that part of the 
treaty". Also it may be recalled that in the rejected Swiss treaty 
of 1835, as in the treaty of 1832 with Russia, it was provided that 
claimants should " be allowed the term prescribed by the laws of the 
said State or Canton, or if no such term shall be prescribed a reason- 
able time to dispose of " the sort of property here under discussion. 36 
This alternative provision does not appear in the treaty of 1850, nor 
is there the slightest evidence that the Senate considered that the 
right which it might have explicitly granted was implied by the pro- 
vision which it did substitute for the regulation which had appeared 
in the treaty of 1847. All the evidence leads to the contrary conclu- 
sion. Yet the clause was interpreted exactly as though the alter- 
native phrase had been included. 

Thus the Supreme Court took the position that the treaty-making 
organs of the government possessed and had intended to exercise 
the power to regulate the acquisition, possession, and disposal of 
land within the states. The history of the treaty, on the contrary, 
seems to prove that its makers believed that they did not possess the 
power in question and that they did not intend to exercise it. Had 
the Supreme Court taken this view it must have held that the treaty 
did not apply to the case, and have affirmed the decision of the Vir- 
ginia tribunal. Obviously, such a decision would in no way have 
been a denial of the existence of the power in the federal govern- 

36 MS. Unperfected Treaties, M3 (Bureau of Rolls and Library) ; Treaties and 
Conventions, II. 1518. 
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ment. It would, however, have reduced to the status of dicta any 
opinion expressed upon the constitutionality of the treaty. 

The conclusion that the Senate had intended to handle with 
great caution the constitutional question involved in article V. of 
the Swiss treaty is strengthened by its action upon a convention 
negotiated in 1854 with Brunswick and Liineburg, and by the very 
terms of this agreement. Article II. stipulates in words identical 
with those of the Senate amendment to the Swiss convention, that in 
case real property inherited by citizens of either party within the 
territory of the other cannot be held on account of alienage, " such 
term as the laws of the State or country will permit shall be allowed " 
for its sale and withdrawal. 37 Inasmuch as this phrase was written 
into the Brunswick agreement by Secretary Marcy while the ratifica- 
tion of the Swiss convention was still under consideration, it is 
reasonable to infer that he deemed it to be within the bounds of the 
extremely narrow limits which he had just placed upon the treaty- 
making power in his explanation of its inclusion in the latter treaty. 38 
As might be expected, the Senate had no fault to find with this 
part of the convention. In amending the first article, however, the 
revising body went further than it ever had in protecting the right 
of the states to control all property within their borders. The 
provision was that, "The citizens of each one of the high contracting 
parties shall have power to dispose of their personal property, within 
the jurisdiction of the other, either by testament, donation, or ab 
intestato, or in any other manner." 39 These were the customary 
terms governing the disposition of personal property. But the 
Senate, by amendment, in this instance made the right "subject to 
the laws of the State or country in which the domicil is, or the 
property found". 40 It is to be noted that this article concerned 
personal property only. Attention is directed to its amendment 
because this is the only instance in which the Senate acted to bring 
a treaty grant of rights in the disposal of personal property into 
subjection to state law. It is hardly to be supposed that the body 
of men who went to this extreme in the protection of the states had 
intended to amend the Swiss treaty so as to heighten rather than 
diminish the questionable character of the grant made by it in the 
more delicate matter of real estate. 

si Treaties and Conventions, I. 157. 

38 The advice and consent of the Senate had been given on the twenty-ninth 
of the preceding May, but the President did not ratify the convention until No- 
vember 6. Treaties and Conventions, II. 1763. 

so MS. Unperfected Treaties, no. 35 (Bureau of Rolls and Library). 

40 Sen. Ex. Journ,, IX. 435. 
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The attitude of the Senate of this period upon the question of 
the extent to which the treaty-making power authorized the federal 
government to control the inheritance and disposal of real estate, 
and even of personal property, is further revealed by two other 
treaties which came before it during the years when the Swiss 
treaty of 1850 was being considered. The first of these was nego- 
tiated with Belgium in 1852. This convention never was perfected 
and no copy of it is preserved in the Bureau of Rolls and Library. 
It is evident, however, that the first article regulated the rights of 
aliens as to personal property and the second their rights in land. 41 
Although considered intermittently between August, 1852, and De- 
cember, 1853, no progress was made towards ratification at this 
time. 42 Four years later, January, 1858, the convention was re- 
vived and referred to the Committee on Foreign Relations. 43 On 
the twenty-ninth of that month Secretary Cass informed H. de 
Bosch Spencer, Belgian charge d'affaires, that the committee had 
agreed to report it, and submitted to him a transcript of an amend- 
ment which they intended to propose. 44 Late in July Spencer in- 
formed the Secretary of State that his sovereign had authorized 
the acceptance of the proposed amendment, and suggested that it 
take the form of an additional article, in the following words : 

It is hereby understood that the stipulations of Article 1st, in as 
much as they concern immovable property, and that those of Article 2d, 
shall be applicable in those states only of the Union the peculiar legisla- 
tion of which is not contrary to said stipulations. 45 

Six months later the Committee on Foreign Relations reported out 
the convention with an amendment substantially in this form. But 
although the Senate considered the convention twice, no positive 
action was taken, and on March 8 it was finally tabled. 46 The 

41 Apparently the Senate never returned the original treaty to the Depart- 
ment of State. Probably it still rests in the executive files of the former body. 
The nature of the agreement, however, is clearly revealed by the Senate amend- 
ment, and by the correspondence between the State Department and H. de Bosch 
Spencer, Belgian charge d'affaires at Washington. 

42 Sen. Ex. Journ., VIII. 447, 448; IX. 9, 57, 69, 181. 
^Ibid., X. 279. 

44 Lewis Cass to H. de Bosch Spencer, January 29, 1858, MS. Notes, to Bel- 
gian Legation, XVI. 

45 H. de Bosch Spencer to Lewis Cass, July 25, 1858, MS. Notes, from Bel- 
gian Legation, XIV. 

46 Sen. Ex. Journ., XI. 45, 75, 92. The report of the Committee on Foreign 
Relations also appears in the Compilation of Reports, Committee on Foreign Rela- 
tions, Sen. Doc. No. 231, 56 Cong., 2 sess., pt. 8, p. 62. It is here dated March 9, 
1853, one of the many gross errors in this compilation. The date should be Feb- 
ruary 2, 1859. 
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failure of the Senate to consent to ratification in 1852-1853, the 
nature of the proposed amendment, and the final fate of the con- 
vention certainly are highly suggestive of reluctance to decide the 
constitutional question involved. 

By its amendment of article VII. of the French consular conven- 
tion of 1853, the Senate again revealed its extreme solicitude for 
the rights of the states as opposed to the treaty-making powers of 
the federal government. In its first clause this article provided 
that, " In all the States of the Union, whose existing laws permit 
it, Frenchmen shall enjoy the right of possessing personal and real 
property by the same title and in the same manner as the citizens 
of the United States." The clause further stipulates that French 
citizens are to be on an equality with Americans in the disposition 
of such property. In the second clause the President engages to 
recommend to those states by whose existing laws aliens are not 
permitted to hold real estate the passage of such laws as may be 
necessary for conferring this right. The third clause confers upon 
citizens of the United States the same rights within France with 
respect to real and personal property as are enjoyed by French 
citizens, with the reservation to the French government of the 
ulterior right of establishing reciprocity in the matter. 47 During 
the debate on the convention twelve senators, most of them Demo- 
crats, attempted to strike out all of article VII. The article was 
retained, but was amended by the insertion into the first clause of 
the qualifying phrase, "so long and to the same extent as the 
said laws shall remain in force". The clause then read, "In all 
the States of the Union, whose existing laws permit it, so long and 
to the same extent as the said laws shall remain in force, French- 
men shall enjoy the right of possessing personal and real property 
by the same title and in the same manner as the citizens of the United 
States." With this alteration and with a minor change in the word- 
ing of the title, the resolution of advice and consent was passed, 
twenty-five to ten. The same group which had endeavored to secure 
the excision of article VII. voted against ratification. 48 The pur- 
pose of the phrase inserted by the Senate seems to be obvious. It 
was to reserve to those states whose existing laws put French 
citizens on an equality with Americans in the inheritance and dis- 
posal of land the right to withdraw the privileges of this position at 
any time without the possibility of being brought into conflict with 
a treaty of the United States. 

The two important federal cases under the French consular con- 

*i MS. Treaties with Foreign Powers, no. 92 (Bureau of Rolls and Library). 
*& Sen. Ex. Journ., IX. 53, 116, 122—123. 
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vention of 1853 are Prevost v. Greneaux, 1856, and Geofroy v. 
Riggs, 1889. Each turns upon the article which was amended by 
the Senate, in the interpretation of which they offer a striking 
example of the extent to which even the highest court reflects in its 
decisions the dominant political thought of the time. The opinion 
in the case of 1856, written by Chief Justice Taney, is states' rights 
to the core. That of 1889, from the hand of Justice Field, voices 
with equal distinctness the nationalist doctrine upon the question 
at issue. Each is thoroughly in accord with the political views of 
the court. Chief Justice Taney wrote : 

In affirming this judgment, it is proper to say that the obligation of 
the Treaty and its operation in the State, after it was made, depend upon 
the laws of Louisiana. The Treaty does not claim for the United States 
the right of controlling the succession of real or personal property in a 
state. And its operation is expressly limited " to the States of the Union 
whose laws permit it, so long and to the same extent as those laws shall 
remain in force." 49 

On the other hand Justice Field, speaking for the court of 1889, 
took the position that the treaty did grant to Frenchmen a positive 
right independently of state law, namely, the right of possessing 
personal and real property by the same title and in the same manner 
as citizens of the United States in those states whose law permitted 
aliens to hold real estate at all. That is, if the law of a state allowed 
aliens to hold real estate, then the treaty guaranteed that Frenchmen 
should be legally capable of acquiring, possessing, and disposing of 
it upon an absolute equality with citizens of the United States. 

This construction [the court observed] . . . gives consistency and 
harmony to all the provisions of the article, and comports with its char- 
acter as an agreement intended to confer reciprocal rights on the citizens 
of each country with respect to property held by them within the terri- 
tory of the other. To construe the first clause as providing that French- 
men shall enjoy the right of possessing personal and real property by 
the same title and in the same manner as citizens of the United States, 
in States, so long as their laws permit such enjoyment, is to give a mean- 
ing to the article by which nothing is conferred not already possessed, 
and leaves no adequate reason for the concession by France of rights 
to citizens of the United States, made in the third clause. 50 

It will be noticed that Justice Field bases his interpretation of 
the article principally upon the ground that only such a construction 
would comport " with its character as an agreement intended to 
confer reciprocal rights on the citizens of each country with respect 
to property held by them within the territory of the other ". As a 

* a 19 Howard 7. 

80 133 U. S. 269-270. 
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matter of fact, was it understood, or stated, that the privileges 
granted were to be reciprocal ? The third clause of the article shows 
clearly that they were understood not to be. It stipulates that, 

In like manner, but with the reservation of the ulterior right of estab- 
lishing reciprocity in regard to possession and inheritance, the Govern- 
ment of France accords to the citizens of the United States the same 
rights within its territory in respect to real and personal property, and 
to inheritance, as are enjoyed by its own citizens. 51 

Clearly, it was understood that France was granting more than 
merely reciprocal privileges, and it is explicitly stipulated that she 
should not be bound permanently to do so. 52 In Prevost v. Greneaux 
the court held that the French consular convention of 1853 was 
intended to grant no right not given by state law. In Geofroy v. 
Riggs the decision was that this treaty was expected to confer rights 
independently of state legislation. Between these two positions 
the issue is clear. Is it too much to say that the contemporary 
opinion correctly expresses the real intent of the makers of the 
treaty, while that written after the passage of thirty-three years and 
the decision of the Civil War represents what would have been 
meant by the President and the Senate in 1889 ? 53 I believe that it 
is not. 

The seven instances in which the Senate rejected, dropped, or 
amended treaties regulating the inheritance and disposal of real 
property occurred between 1830 and i860. No such action was 
taken before or after this period. 54 With reference to the con- 

51 Treaties and Conventions, I. 531. 

52 The alternative construction of the article is well stated in the argument 
of John Selden, attorney for the appellee, as follows : " The concessions, on the 
part of the United States, expressed in this article of the convention are: (1) 
The adoption as part of the supreme law of the land, of certain existing state laws, 
so long as they may remain in operation ; and, (2) the engagement of the Presi- 
dent, to recommend to those States by whose laws aliens are not permitted to 
hold real estate, the passage of enabling enactments." 133 U. S. 260. 

B 3 A concrete example of the change in attitude is an incident mentioned in 
Davis's "Notes": "In 1870 a proposal was made to the Department of State to 
open negotiations with a Foreign Power, with a view of conferring upon citizens 
of each the power of holding, disposing of, and succeeding to real estate in the 
territories of the other. In deference to the doubts suggested from the bench, 
the question was submitted to the Committee of Foreign Relations of the Senate 
for advice. After full consideration they advised the negotiation of a Treaty for 
that purpose if possible." Davis, " Notes upon Foreign Treaties ", p. 1239. 

m Provisions of the sort described appear in nine treaties subsequently con- 
cluded. Some apply the most favored nation principle to the rights of aliens in 
land, others put them on an equality with citizens, and others guarantee to them 
only such rights as may be given by the laws. These agreements are with Corea, 
Congo, the Dominican Republic, the German Empire, Italy, Nicaragua, the Orange 
Free State, Servia, and Venezuela. Treaties and Conventions, I. 329, 337, 405, 
553, 976; II. 1282, 1311, 1614, 1847. 
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stitutional question of limitations on the treaty-making power when 
opposed to the right of each state to control exclusively its own 
land laws, I believe the history of these treaties to show, first, that 
the matter did not become the subject of acute political contention in 
the Senate until after 1830; secondly, that from then until i860 the 
Senate and the executive entertained grave and increasing doubts 
concerning their authority to make treaties in this field ; thirdly, that 
in this as in other phases of the states' rights struggle neither the 
Senate nor the executive ever assumed and maintained a clear-cut, 
definite position on the principle at issue; fourthly, that in every 
particular instance in which conflict arose the treaty in question was 
amended to bring it more nearly into accord with the states' rights 
theory. These conclusions would seem to indicate that during the 
thirty years preceding the Civil War the Senate and some of the 
presidents went much further than did the courts in reaction from 
the nationalist conception of the scope of the treaty-making power. 
Under the influence of this reaction a number of treaties were 
amended with the intention of making provisions regulating the 
inheritance and disposal of land dependent upon the laws of the 
states; and in one instance the Supreme Court interpreted such a 
treaty in this spirit. But, as Disraeli once said, finality is not the 
language of politics. Before these treaties were finally construed by 
the Supreme Court, nationalist sentiment had again become unques- 
tionably dominant among the people, and in both the political and the 
judicial departments of the government. The treaties, therefore, 
bear to-day the stamp of the nationalist doctrines of the men who 
construed them, rather than of the states' rights dogmas which 
dictated the action of their makers. The authority of the federal 
government in this field is not fixed by the Constitution in absolute 
rigidity ; more than one interpretation is possible. And so long as 
this is true the construction of the day, or of the generation, will 
tend to be in harmony with the dominant political beliefs of the 
American people. 

Ralston Hayden. 



